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      The history of the American administrative state is the history of competition among different entities 

for control of its policies.  All three branches of government--the President, Congress, and Judiciary--have 

participated in this competition; so too have the external constituencies and internal staff of the agen-

cies.  Because of the stakes of the contest and the strength of the claims and weapons possessed by the 

contestants, no single entity has emerged finally triumphant, or is ever likely to do so.  But at different 

times, one or another has come to the fore and asserted at least a comparative primacy in setting the di-

rection and influencing the outcome of administrative process.  In this time, that institution is the Presi-

dency.  We live today in an era of presidential administration. . . .  

 

B. The Reagan Era 

 

       The sea change began with Ronald Reagan's inauguration.  Just a year earlier, an influential report by 

the American Bar Association had noted that Presidents historically “ha[d] shunned direct intervention” 

[FN120] in rulemaking and that they “ha[d] been loath to let it appear that they were influencing regula-

tory agencies, even those within the executive branch, to write their regulations one way rather than an-

other.” [FN121] Reagan, by contrast, self-consciously and openly adopted strategies to exert this influ-

ence. He began by using his appointment power, perhaps more successfully than any other modern 

President, to staff the agencies with officials remarkable for their personal loyalty and ideological com-

mitment, who would subscribe to his (obligingly clear) policy agenda even in the face of competing bu-

reaucratic pressures. [FN122] But in the event these officials strayed, or proved unable to control their 

departments, Reagan also instituted, through two executive orders, a centralized mechanism for review of 

agency rulemakings unprecedented in its scale and ambition--and soon shown to be unprecedented in its 

efficacy as well, though perhaps still not to the degree its advocates desired. [FN123] 

 

        Executive Order 12,291, issued during Reagan's first month in office, established the system: the 

order required executive--but not independent-- agencies to submit to OMB's Office of Information *2278 

and Regulatory Affairs (OIRA) for pre-publication review any proposed major rule, accompanied by a 

“regulatory impact analysis” of the rule, including a cost-benefit comparison. [FN124] The order also 
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outlined substantive criteria to govern agency rulemaking: “to the extent permitted by law,” an agency 

could regulate only if the benefits of doing so exceeded the costs and the choice among alternatives “in-

volv[ed] the least net cost to society.” [FN125] Although the order and the legal opinion supporting it 

explicitly disclaimed any right on the part of OMB, or the President himself, to dictate or displace agency 

decisions, [FN126] the order effectively gave OMB a form of substantive control over rulemaking: under 

the order, OMB had authority to determine the adequacy of an impact analysis and to prevent publication 

of a proposed or final rule, even indefinitely, until the completion of the review process. [FN127] Exec-

utive Order 12,498, issued four years later, added a mandate that each agency submit for OMB review an 

annual regulatory plan listing proposed actions for the year, thus giving OMB an earlier opportunity to 

influence agency rulemakings. [FN128] 

 

       These orders proved in practice, as promised on paper, more consequential than any prior review 

system, especially in their early years of operation. [FN129] During Reagan's tenure, roughly eighty-five 

rules each year were either returned to the agencies for reconsideration or withdrawn by the agencies in the 

course of review. [FN130] Although this figure amounted to less than four percent of all rules OMB re-

viewed, the rules that provoked OMB's displeasure tended to be among the most important. [FN131] In 

1986, responding to questions from Democrats *2279 in Congress, the OMB director could cite only six 

instances in which agencies had issued rules over OMB's objections: in four, the agencies had acted under 

judicial order, and in two, the agencies successfully had appealed their position to the White House. 

[FN132] These statistics do not show that OMB won all other battles. In many cases in which OMB ini-

tially objected, including cases in which a rule was returned or withdrawn, OMB and the relevant agency 

eventually reached agreement, sometimes favoring OMB, sometimes the agency. But OMB used its 

powers under the executive orders to change or (less often) block some proposed rules deemed not fully 

consistent with Reagan's regulatory policies, including rules relating to environmental quality and work-

place safety. [FN133] 

 

       Proponents of this system stressed the need for a centrally policed requirement of cost-benefit anal-

ysis to guard against regulatory failures--in particular, excessive regulatory costs imposed by sin-

gle-mission agencies with ties to special interest groups and congressional committees.  If agency heads 

had to assess costs and benefits--and to offer their assessments for external review--they would begin to 

correct for what two former heads of OIRA termed “covert redistribution and overzealous pursuit of 

agency goals.” [FN134] More generally, advocates of OMB oversight argued that the increased com-

plexity of government, along with the proliferation of administrative entities, enhanced the need for ef-

fective coordination and priority-setting. Given Congress's inability to provide overarching management 

of administration, demonstrated by its delegation of broad authority to agencies in the first place, only the 

President, acting through his advisors, could perform this coordinating function. [FN135] 

 

       The Reagan oversight program, however, also provoked sharp criticism, most of which related to 

perceptions of the scheme's anti-regulatory bias. [FN136] The most fundamental, though least commonly 

accepted, objection held that the Reagan executive orders violated the separation of powers: because the 

Constitution allocated lawmaking power to Congress, and because Congress had delegated this power, in 

the form of rulemaking authority, not to the President, but to agency officials, the President (or his dele-

gates) could not engage in substantive review of agency rules, even short of directing or displacing any 
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*2280 decisions. [FN137] Although capable of statement in unadorned terms, this claim derived most of 

its power from accompanying assertions that OMB used oversight to drive regulation in a direction (to-

ward deregulation) different from that which the delegees would have chosen. A second criticism focused 

even more explicitly on the substantive principles-- most notably, the commitment to cost-benefit analy-

sis--incorporated in Reagan's orders. Opponents urged that this analytical tool, especially as wielded by an 

office predisposed against regulation, worked against even socially gainful regulation because of the dif-

ficulty of quantifying certain benefits; they also claimed that the orders' emphasis on cost, even as quali-

fied by the phrase “to the extent permitted by law,” clashed with the policies underlying most regulatory 

statutes. [FN138] A final objection stressed the delay created by OMB review, which critics saw as both a 

harm in itself and a means of diluting regulatory initiatives. [FN139] . . .  

 

III. Presidential Administration in the Clinton Years 

 

       In light of this criticism, observers might have predicted that when a Democratic President assumed 

office in 1993, a radical curtailment of presidential supervision of administrative action would fol-

low.  Instead, the very opposite occurred. . . .   [P]residential control of administration, if with a different 

policy orientation and in a different form, expanded significantly during the Clinton Presidency, moving 

in this eight-year period to the center of the regulatory landscape. 

 

       President Clinton treated the sphere of regulation as his own, and in doing so made it his own, in a 

way no other modern President had done. [FN144] Clinton came to view administration as perhaps the 

single *2282 most critical--in part because the single most available--vehicle to achieve his domestic 

policy goals. He accordingly developed a set of practices that enhanced his ability to influence or even 

dictate the content of administrative initiatives. He exercised this power with respect to a wide variety of 

agency action--rulemakings, more informal means of policymaking, and even certain enforcement activ-

ities. The new practices, to be sure, had significant limits, some internally and others externally imposed, 

and they left untouched a wide swath of regulatory activity. But to a considerable extent, Clinton built on 

the legacy Reagan had left him to devise a new and newly efficacious way of setting the policy direction of 

agencies--of converting administrative activity into an extension of his own policy and political agenda. In 

so doing, Clinton also showed that presidential supervision of administration could operate, contrary to 

much opinion, [FN145] to trigger, not just react to, agency action and to drive this action in a regulatory, 

not deregulatory, direction. . . . 

 

B. Techniques: Review, Directives, and Appropriation 

 

       Presidential administration during the Clinton Presidency proceeded in three stages. . . .  I discuss 

below . . . three techniques or modes of presidential control, which together comprised the arsenal Clinton 

used to impress his policy and political agenda on administrative decisionmaking. 

 

       1. Review.--Of these techniques, Clinton's OMB review process counts, however paradoxically, as 

both the least significant and the most foundational.  The process in operation largely followed the Reagan 

model, except probably to less effect.  Yet the executive order that established the process, issued in the 

first year of the Clinton Presidency, implicitly articulated a stronger view than its predecessor had of the 
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President's authority over the administrative state--most notably, as to the question whether the President 

had ultimate power over the exercise of discretion delegated to agency officials.  The answer provided in 

the executive order--a not quite absolute yes--suggested an aggressive attitude on Clinton's part toward the 

administrative state and portended his development of other techniques, outside the OMB review process, 

to assert this power.  For this reason, Clinton's executive order on OMB regulatory review is the appro-

priate place to start this discussion. 

 

       President Clinton's Executive Order 12,866, issued in September 1993 as a replacement for Executive 

Orders 12,291 and 12,498, retained the most important features of President Reagan's oversight system. 

The new order again required that agencies submit major regulations to OMB for review. [FN154] It made 

clear that cost-benefit analysis, to the extent permitted by the relevant statute, would continue*2286 to 

serve as the basic criterion in assessing regulatory decisions. [FN155] And it established an annual reg-

ulatory planning process similar to that initiated by Executive Order 12,498. [FN156] 

 

       The differences in the new order that most observers highlighted were those moderating controversial 

aspects of the Reagan oversight system. [FN157] As an initial matter, much of the rhetoric in the order 

downplayed the substantive importance of OMB's role in reviewing agency decisions. The order listed as 

one of its objectives “to reaffirm the primacy of Federal agencies in the regulatory decision-making 

process” and pledged that “the regulatory process shall be conducted . . . with due regard to the discretion 

that has been entrusted to the Federal agencies.” [FN158] Backing up this statement of intent, the order 

limited the time available for OMB review, thus preventing OMB from using delay as a tool for pressuring 

agencies to revise proposed rules. [FN159] The order further restructured the regulatory planning process 

to encourage earlier consultation and coordination between OMB and the agencies in an effort to reduce 

the incidence of last-minute conflicts in the review process. Finally, the order suggested a generally more 

positive attitude toward regulatory efforts, particularly on health and safety matters. In addition to reciting 

language about the potential benefits of regulation, the order eased the mandate that agencies use 

cost-benefit analysis as the basis of decisionmaking by authorizing the agencies to incorporate in this 

analysis “equity,” “distributive impacts,” and “qualitative measures.” [FN160] . . .  

 

       Even more important, the Clinton executive order, unlike the Reagan orders, suggested that the 

President had authority to direct executive department (though not independent agency) heads in the ex-

ercise of their delegated rulemaking power.  The order did so by setting up a formal process, with the 

President serving as arbiter, for resolving disputes arising out of OMB review.  According to the order, 

conflicts between agencies or between OMB and an agency were to be resolved, “[t]o the extent permitted 

by law, . . . by the President, or by the Vice President acting at the request of the President, with the rel-

evant agency head (and, as appropriate, other interested government officials).” [FN170] If the last clause 

in this provision raised a question whether agency heads had some shared role in making these decisions 

(beyond the opportunity to present their views to the President), a later provision suggested they did not: 

“At the end of this review process, *2289 the President, or the Vice President acting at the request of the 

President, shall notify the affected agency . . . of the President's decision with respect to the matter.” 

[FN171] The order, to be sure, included the phrase “to the extent permitted by law,” thus allowing a re-

sistant agency head to argue that the law prohibited presidential displacement of her authority--otherwise 

put, that the law enabled the President to issue only an advisory opinion. But the fairly clear premise of the 
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order was that the simple delegation of rulemaking authority to a specified agency head (the kind of 

delegation which underlies almost all regulations) would not prevent the President from making a final 

decision. There was no hint that the qualifying phrase would swallow the conflict resolution procedure. . . 

.  

 

[T]he conflict resolution provision of the Clinton executive order constituted a striking assertion of 

executive authority.  Consider here the historical context: Presidents before Reagan, as the ABA study 

noted, usually had shunned direct EOP involvement in any administrative rulemaking, and even Reagan, 

in creating*2290 a mechanism for this involvement, had disclaimed any authority ultimately to displace 

the judgment of agency officials. [FN175] The Clinton order, by contrast, implied precisely this pow-

er--presidential directive authority over discretionary decisions assigned by Congress to specified execu-

tive branch officials (other than the President). Under this view, the President would not need to resort to 

his power of removal over executive branch heads to ensure a certain rulemaking result: that result 

would--or at least should--follow by virtue of a presidential (displacing a secretarial) order. [FN176] For 

the Clinton executive order to make this claim was to say something significant about the nature of the 

relationship between the agencies and the President--to say that they were his and so too were their deci-

sions. That assertion, although proving to have a marginal impact in the sphere of OMB review, served as 

the foundation for the innovative techniques Clinton used in other contexts, to far greater practical effect, 

to impress his own regulatory views on the administrative agencies. 

 

       2. Directives.--The claim of directive authority Clinton made in his executive order manifested itself 

most concretely and importantly in the frequent issuance of formal and published memoranda to executive 

branch agency heads instructing them to take specified action within the scope of the discretionary power 

delegated to them by Congress.  These directives, issued prior to OMB review (in the case of rules) or 

independent of this review (in the case of other administrative action, not subject to the OMB process), 

enabled Clinton and his White House staff to instigate, rather than merely check, administrative ac-

tion.  The memoranda became, ever increasingly over the course of eight years, Clinton's primary means, 

self-consciously undertaken, both of setting an administrative agenda that reflected and advanced his 

policy and political preferences and of ensuring the execution of this program. . . . 

 

Whereas traditional executive orders addressed federal lands, employees, and operations, . . . 

President Clinton's principal innovation in the effort to influence administrative action lay in initiating a 

regular practice . . .  of issuing formal directives to executive branch officials regarding the exercise of 

their statutory discretion. . . . [FN192] *2294 The directive authority claimed but never really used within 

the OMB process became prior to and outside that process a powerful mechanism for steering the ad-

ministrative state toward Clinton's policy objectives. Clinton thus added to the system of presidential 

oversight that he had inherited a scheme for direct presidential intervention. 

 

       Some numerical comparisons of presidential directives since 1980 tell the story. [FN193] President 

Reagan issued, by my count, nine directives to heads of domestic policy agencies regarding substantive 

regulatory policy--four in his first term and five in his second. His first directive, issued in conjunction 

with his initiation of the OMB review process, postponed all proposed and pending regulations for a short 

period; [FN194] his most detailed subsequent directives concerned nuclear energy, narcotics, HIV, and 
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family policy. [FN195] President Bush issued four directives in his single term, two imposing moratoria 

on rulemaking and ordering an administration-wide review and reform of existing regulations, [FN196] 

and two relating to discrete policy issues. [FN197] President Clinton, by contrast, issued 107 of these 

orders. Beginning slowly, he *2295 issued five, four, and six, respectively, in his first three years in office; 

then leaping to another plateau, he issued in subsequent years seventeen, seventeen, eighteen, twenty, and 

twenty. 

 

       A review of one three-month period--roughly corresponding to the second quarter of 1999--gives an 

initial sense of the variety of these directives. [FN198] During that period, in addition to directing the 

Secretary of Labor to propose the unemployment insurance regulation . . . , [FN199] Clinton (in chron-

ological order) directed the Attorney General and the Secretary of Education to collect and disseminate 

data on hate crimes in schools and colleges; [FN200] directed the Secretary of Energy and the Adminis-

trator of the EPA to analyze and report data relating to carbon dioxide emissions; [FN201] directed a wide 

range of agency heads to undertake a joint effort with state and local government agencies to reduce crime 

in seaport cities; [FN202] directed the Administrator of the EPA and the Secretaries of Agriculture and the 

Interior to propose a rule and adopt enforcement measures to enhance environmental protection of the 

nation's waters; [FN203] directed the Attorney General and Secretaries of the Treasury and Interior to 

collect and report data on racial profiling; [FN204] and directed the Secretaries of HHS and the Treasury 

to adopt new standards and enforcement policies to enhance the safety of imported foods. [FN205] The 

mandates specified in these directives were often quite detailed: the directive on imported foods, for 

example, instructed the Secretaries to increase inspections, prevent “port shopping” by importers, set 

standards for private laboratories engaged in analyzing imported food, and impose enhanced civil mon-

etary penalties on importers who had violated food safety laws and regulations. [FN206] 

 

       Presidential directives of this kind, in the view of both Clinton and his closest White House advisors, 

constituted a central part of his governing strategy; stated more precisely, directives to agency heads were 

*2296 a critical means of spurring administrative initiatives, and these initiatives were an important aspect 

of his tenure in office. . . .   After a directive issued, White House staff monitored the agency--with the 

rigor of the review varying with the importance of the subject--to ensure that agency officials complied in 

a timely and effective way with the directive's terms and exercised any discretion left to them consistently 

with its objectives. . . .   

 

       3. Appropriation.--The final piece of Clinton's brand of presidential administration lay in his public 

assertion of ownership of agency action.  Clinton himself unveiled, regardless whether he earlier had 

ordered formally, quantities of administrative work product--reports, grants, regulatory waivers, guid-

ance, rulings, regulations, even lawsuits.  Forums for these announcements included major and minor 

speeches, public ceremonies and events, news conferences, and radio addresses.  This mechanism of ap-

propriation, even though used at the back end of the administrative process, further enhanced Clinton's 

ability to shape the nature and content of regulatory action. . . . 

 

      Many if not most of Clinton's appearances included what his speechwriting department and gradually 

his whole White House staff called “deliverables” [FN224]--really just news announcements--which more 

often than not concerned administrative action. Clinton's chief speechwriter recently wrote, referring to 
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the beginning of Clinton's second term: 

 

        The White House settled into a rat-a-tat-tat of announcements and statements.  A “message 

event” of the day. Each one with an element of news--issuing an executive order, announcing the 

results of a study, setting a regulation, passing out grants. In previous administrations, many of these 

had been the province of cabinet secretaries . . . . [FN225] 

       In this administration, however, nothing was too bureaucratic for the President.  In event after event, 

speech after speech, Clinton claimed ownership of administrative actions, presenting them to the public as 

his own-- as the product of his values and decisions.  He emerged in public, and to the public, as the 

wielder of “executive authority” and, in that capacity, the source of regulatory action. As a result, during 

the Clinton years, the “public Presidency” became unleashed from the merely “rhetorical Presidency” and 

tethered to the “administrative Presidency” instead. 

 

        *2301 A return to the second quarter of 1999, discussed above in my analysis of directives, [FN226] 

will show as well the variety of administrative actions Clinton unveiled to the public. In this time period, 

Clinton announced two major regulations--a final rule to implement welfare reform and a proposed rule to 

set pollution standards for new cars and sport utility vehicles. [FN227] He also announced, among other 

matters, measures to enhance enforcement of laws prohibiting Internet and other consumer fraud, to 

promote parity of mental health treatment by medical insurers, and to assist communities in preventing 

school shootings. [FN228] 

 

       Some of this activity no doubt related more to strategies of public relations than of administrative 

governance.  All methods of “going public,” in the sense that political scientists use the term, aim to cul-

tivate public support, and Clinton focused on this goal with equal or greater intensity than any of his 

predecessors. [FN229] If, as I have indicated, his “going public” strategy had a peculiarly administrative 

cast, a prime cause lay in his understanding that announcing new actions captured more and bigger 

headlines than did simple opining on policy issues. [FN230] And this recognition sometimes led him to 

commandeer, wholly after the fact, regulatory decisions made in the bureaucratic trenches, with little prior 

or subsequent White House interest or involvement. [FN231] 

 

       In three different ways, however, Clinton's strategy of publicly appropriating administrative action 

exerted a substantive pull on administrative decisionmaking.  First, Clinton's announcement of an ad-

ministrative action often constituted a directive of sorts because the action in question had yet to become 

final.  Consider . . . Clinton's declaration in his State of the Union Address of 1999 that “the Justice De-

partment is preparing a litigation plan to take the tobacco companies to court.” [FN233] Here, the terms of 

the announcement sounded less like a directive, but the mere public notice of the preliminary action 

helped to lock in a final result--that the developing litigation plan of the Justice Department's lawyers 

indeed would become a lawsuit, regardless what new thoughts the lawyers might entertain in the future. 

These announcements, in intent and effect, served much as formal directives did to determine subsequent 

administrative decisions. [FN234] 

 

       Second, Clinton's practice of announcing regulatory actions, whether preliminary or final, often 

prompted the White House staff to participate actively, if privately, in the administrative process that gave 
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rise to them. [FN235] These staff members sometimes instigated an agency's consideration of an action 

precisely so Clinton later could unveil it. Perhaps less aggressively, they also monitored, speeded, and 

molded the development of agency-initiated policies that appeared suitable for eventual presidential an-

nouncement. This level of engagement, to be sure, could have occurred, and occasionally did so, without 

any prospect of presidential appropriation of the resulting regulatory product. But this prospect provided 

White House staff members with both an additional incentive and an additional justification to become 

involved in agency business. The need to feed the schedule of presidential announcements thus imposed a 

powerful backend pressure on administrative decisionmaking. 

 

       Finally, Clinton's appropriation of regulatory product, even when wholly post hoc, sent a loud and 

lingering message: these were his agencies; he was responsible for their actions; and he was due credit for 

their successes.  The public might have failed to appreciate this communication's import, but no one 

within the [Executive Office of the Presidency (EOP)] or agencies could have done so.  In asserting, time 

and again, ownership of and responsibility for the administrative sphere, Clinton may have made the 

prospects of substantive presidential intervention in any given regulatory matter ever more likely.  And in 

repeatedly brooking this assertion--indeed, in facilitating it by providing Clinton with the raw material for 

his strategy of appropriation--the agencies themselves may have done so as well.  The point here, again, 

relates to the changing psychology of governmental actors, perhaps resistant to empirical proof, but still 

potentially of significance.  If nothing else, the message of authority conveyed in the appropriation of 

regulatory product buttressed *2303 the other ways in which that practice--along with the others Clinton 

used--exerted substantive pressure on administrative decisions and, in so doing, reshaped the relationship 

between the agencies and President. 

 

C. Scope and Limits 

 

       The techniques Clinton developed to control administration played out in varying ways and to varying 

degrees across the range of administrative policymaking.  In this section, I aim to provide a sense of the 

reach of these practices taken in combination.  To do so, I first discuss two policy areas-- health care and 

gun control--in which Clinton made frequent use of his new techniques of control over administration.  In 

providing a representative list of various actions that Clinton took in these areas, I wish to illustrate the 

kinds of administrative activities in which he involved himself and administrative policies he thereby 

promoted.  I then attempt to delineate more generally, using this discussion as a base, the scope and limits 

of these practices--essentially, the span of presidential administration as practiced by Clinton, defined by 

reference to the form, subject matter, and source of administrative action. 

 

       Consider first health care regulation.  A single memorandum concerning patients' rights in federally 

administered or regulated health care programs, signed at a public event in 1998, illustrates the range of 

agency actions that Clinton routinely subjected to his directive authority. [FN236] This memorandum 

itself followed an earlier one, also signed at a public event, ordering the heads of all departments with 

responsibility for health care programs to report to him on the extent to which those programs complied 

with a model “patients' bill of rights” recommended by an advisory commission Clinton previously had 

established. [FN237] Upon receiving these reports, Clinton ordered each department head to take the 

administrative steps necessary to achieve the fullest possible compliance with this model, consistent with 
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existing statutes. The provisions of the directive included: an order to the Secretary of Labor to propose 

regulations requiring health plans regulated under ERISA to meet strengthened standards regarding in-

ternal appeals of decisions to deny benefits; an order to the Administrator of the Office of Personnel 

Management, in her management of federal employees' health plans, to contract only with insurance 

carriers that agreed to comply with the model bill of rights and to propose regulations*2304 to ensure 

enforcement of one of the bill's provisions; and orders to the Secretaries of Health and Human Services 

(HHS), Veterans Affairs, and Defense to issue specified policy directives, notifications to relevant state 

officials, and other “appropriate administrative actions” to bring into compliance Medicare, Medicaid, and 

the veterans' and military health systems. Over the next several months, in radio addresses and still more 

public events, Clinton announced the accomplishment of each of the actions he had ordered. [FN238] 

 

       In other formal directives on health care issued during his second term, Clinton directed the Secretary 

of HHS to revise Medicare program guidance to cover the costs of clinical trials of new drugs and medical 

treatments; [FN239] ordered eight department heads to take specified measures, many also involving 

coordination and information sharing with state and local officials, regarding the use of promotional 

materials, application procedures, training, and research to promote the enrollment of children in Medi-

caid and the Children's Health Insurance Program; [FN240] and in the wake of an independent research 

report on the frequency of preventable medical errors, directed the department heads responsible for 

administering or regulating health programs to develop new ways to track medical errors and reduce errors 

associated with misuse of medications and medical devices. [FN241] A public announcement of a pro-

posed regulation requiring enhanced testing and labeling of drugs prescribed for children served as a more 

informal directive, with Clinton stating that “[t]he executive action that I take” [FN242] constituted “one 

more significant step toward assuring quality *2305 health care for our children.” [FN243] And Clinton 

similarly appropriated, except at no fewer than three stages of the regulatory life-cycle, a regulation on 

medical privacy: first declaring in his State of the Union address that unless Congress acted on the subject, 

the administration would propose regulations within the year, [FN244] then publicly issuing the proposed 

rule with the statement that “I'm honoring the pledge made in the State of the Union Address and using the 

full authority of this office to create the first comprehensive national standards for protection of medical 

records,” [FN245] and last announcing the final rule in a public event designed for that purpose. [FN246] 

. . . 

 

       As these directives and announcements show, Clinton effectively placed himself in the position of a 

department head with respect to nearly every possible method of administrative policymaking.  In rule-

makings, he ordered and announced the issuance of proposed regulations for public comment, as well as 

the issuance of final regulations after the legally prescribed comment period had ended.  If he never 

technically directed the issuance of a final regulation prior to a public comment period (though he cer-

tainly made this result more likely), he merely followed in this respect the legal strictures, imposed by the 

APA, applicable to any secretary.  He additionally took full advantage of the opportunities the APA 

provided for more informal policymaking, by ordering and announcing, just as a department head might, 

final agency action through guidance, policy statements, and the like.  And he involved himself in the 

development and implementation of enforcement policy, even (albeit rarely) as to decisions to prosecute 

identifiable parties like manufacturers of handguns or tobacco products. . . .  
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B. The Case for Presidential Administration 

 

       All models of administration must address two core issues: how to make administration accountable 

to the public and how to make administration efficient or otherwise effective.  The standard view is that 

these two goals often conflict with each other. [FN327] Effective administration requires delegations that 

provide significant discretion to agency officials; these broad delegations, however, raise serious concerns 

about accountability because agency officials are not elected. . . .  

 

       1. Accountability.--Presidential administration promotes accountability in two principal and related 

ways.  First, presidential leadership enhances transparency, enabling the public to comprehend *2332 

more accurately the sources and nature of bureaucratic power. Second, presidential leadership establishes 

an electoral link between the public and the bureaucracy, increasing the latter's responsiveness to the 

former. Modern attributes of the relationship between the President and the public make these claims 

stronger than ever before. A strong presidential role, to be sure, does not ensure strong accountability. The 

extent to which a system of presidential administration promotes responsiveness and transparency de-

pends in large part on the form it takes and the methods it uses; and any system will depart from the ideal 

on all-too-frequent occasions. But presidential control of administration at the least possesses advantages 

over any alternative control device in advancing these core democratic values. 

 

       Consider first a fundamental precondition of accountability in administration--the degree to which the 

public can understand the sources and levers of bureaucratic action.  Former Solicitor General Charles 

Fried, one of the architects of the Reagan Administration's efforts to establish a unitary executive, has 

stressed this goal for structuring the administrative state: “The lines of responsibility should be stark and 

clear, so that the exercise of power can be comprehensible, transparent to the gaze of the citizen subject to 

it.” [FN332] Bureaucracy is the ultimate black box of government--the place where exercises of coercive 

power are most unfathomable and thus most threatening. To a great extent, this always will be so; the 

bureaucratic form--in its proportions, its reach, and its distance--is impervious to full public understand-

ing, much less control. But for this very reason, the need for transparency, as an aid to holding govern-

mental decisionmakers to account, here reaches its apex. To the extent possible, consistent with con-

gressional command and other policy objectives, there is good reason to impose clear lines of command 

and to simplify and personalize the processes of bureaucratic governance. 

 

       Gauged by this standard, the President has natural and growing advantages over any institution in 

competition with him to control the bureaucracy.  The Presidency's unitary power structure, its visibility, 

and its “personality” all render the office peculiarly apt to exercise power in ways that the public can 

identify and evaluate. The new strategies of presidential leadership, focused as they are on intensifying the 

direct connection between the President and public, enhance these aspects of the office and the trans-

parency they generate; so too does the increased media coverage of the President, which is at once a cause 

and a result of these strategies. [FN333] Even when a President wishes to *2333 veil his actions, regarding 

regulatory policy no less than other matters, his capacity to do so is limited. The presidentializing of the 

bureaucracy is to at least some extent the publicizing of the bureaucracy, with respect alike to outcomes 

and processes. . . . 
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       Consider now the related issue of which control mechanism best promotes responsiveness to the 

policy preferences of the general public.  The place to start is with an important claim made by Jerry 

Mashaw in an article rebuffing academic demands for a more robust nondelegation doctrine.  In defending 

broad delegations, Mashaw contended that more extensive bureaucratic, as opposed to legislative, deci-

sionmaking actually would improve the connection between governmental action and electoral wish-

es.  To accept the argument, Mashaw wrote, “[a]ll we need do is not forget [that] . . . presidents are heads 

of administrations.”*2334 [FN336] Presidents, after all, are popularly elected; indeed, they are the only 

governmental officials elected by a national constituency in votes focused on general, rather than local, 

policy issues. Bureaucratic action, in Mashaw's view, thus turns out to have a democratic pedigree purer 

even than Congress's in our system of government. 

 

       This argument assumed, to a greater degree than the facts warranted, that the President both could and 

did wholly control administrative action.  As I have shown, agencies are pulled in many directions--not 

only toward presidential priorities, but also toward congressional, constituency, and bureaucratic goals 

and interests.  Even were Presidents “heads of administrations” in the strongest possible constitutional 

sense, so that every administrative official was firmly ensconced in the executive branch, considerable 

swaths of agency decisionmaking would remain, in a practical sense, impervious to presidential direction 

and so still subject to democratic exception. But if Mashaw's argument fails for this reason (perhaps 

among others) to prove that administrative decisionmaking promotes democratic values better than leg-

islative decisionmaking does, the argument at least may suggest that, given the current ubiquity of broad 

delegations, these values support the strongest feasible presidential control of administrative decisions. 

 

       The reason that Mashaw highlighted is retrospective in nature: a President has won a national elec-

tion. [FN337] More, this election, exactly because it was national in scope, probably focused on broad 

policy questions, conveying at least some information to the public about the future President's attitude 

toward regulation. The point is not trivial, especially when the President is compared with other admin-

istrative actors, but it also should not be exaggerated. As the election of 2000 demonstrated, winning a 

national election does not necessarily entail winning more votes than any other candidate; still less, as the 

two prior elections showed, does it mean winning a majority of the national electorate. And even assuming 

a popular majority for a presidential candidate, bare election results rarely provide conclusive grounds to 

infer similar support for even that candidate's most important positions, much less the sometimes arcane 

aspects of regulatory policy. [FN338] Presidential claims of prior public validation indeed often have a 

tinny timbre. 

 

        *2335 The more important point is prospective: because the President has a national constituency, he 

is likely to consider, in setting the direction of administrative policy on an ongoing basis, the preferences 

of the general public, rather than merely parochial interests. [FN339] A prudent President, once elected, 

works to expand his base of support among the public. [FN340] In his first term, the desire for reelection 

alone provides a reason to do so, including through the adoption of policies favored by a majority of the 

voting public. And even in his second term, a President retains strong incentives to consider carefully the 

public's views as to all manner of issues--incentives here related to his ambition for achievement, and 

beyond that for a chosen successor or historical legacy. The sum and general direction of the President's 
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policy decisions, after all, may well affect his standing with his national constituency, and it is by now a 

truism of presidential scholarship that a President's standing among the general public critically affects his 

ability to achieve his policy and political agenda (which, in an endless feedback loop, in turn affects his 

public standing). [FN341] Indeed, modern Presidents are more often criticized for excessively hewing to, 

than for blithely disregarding, broad public opinion. [FN342] The advent of what has become known as 

the permanent presidential campaign, a development linked to fundamental changes in polling technology 

and mass media, at once demonstrates and reinforces the President's attention to the national electorate's 

views and interests. [FN343] 

 

       This point too should not be overstated.  The resolution of each individual regulatory issue, after all, 

probably will play a small role in *2336 the public's overall estimation of presidential performance, no 

less than in its prior electoral decisions. And on any given decision, the President accordingly may assign 

overriding weight to the views of more particular, focused constituencies or to a range of other consid-

erations. . . .  

 

       The critical analysis with respect to this issue, however, must be comparative in nature.  Take the 

President out of the equation and what remains are individuals and entities with a far more tenuous con-

nection to national majoritarian preferences and interests: administrative officials selected by the Presi-

dent himself; [FN345] staff of the permanent bureaucracy; leaders of interest groups, which whether la-

beled “special” or “public” represent select and often small constituencies; and members of congressional 

committees and subcommittees almost guaranteed by their composition and associated incentive structure 

to be unrepresentative of national interests. [FN346] All these participants may have important roles to 

play and contributions to make in the administrative process, if only because responsiveness to the general 

electorate is not the sole criterion by which to assess administrative action. But on this axis, which should 

play an important role in any conception of *2337 political accountability and therefore in any structuring 

of administration, the President holds the comparative advantage. [FN347] . . . 

 

        *2338 A final point relevant to this discussion concerns the role of EOP staff in presidential action. 

As earlier noted, the methods of control that Clinton introduced (as well as his individual attributes) made 

presidential administration more personal in nature. [FN350] But even in this form, the role of EOP (and 

especially White House) staff remained crucial--in developing policy proposals, negotiating with agency 

staff, and seeing to fruition the resulting bargains. [FN351] Indeed, often when I refer to “the President” in 

this Article, I am really speaking of a more nearly institutional actor--the President and his immediate 

policy advisors in OMB and the White House. [FN352] 

 

       Recognition of this point, however, at most moderately changes the analysis.  EOP staff members, to 

be sure, have no direct electoral constituency, national or otherwise; nor do they usually have the public 

visibility whose virtues I have trumpeted.  But each of the President's competitors for administrative 

power similarly relies on staff (or, in the case of the permanent bureaucracy, consists of staff only).  To 

contrast, for example, the visibility of a congressional committee chair or agency head to that of a White 

House advisor, for purposes of assessing comparative accountability, would be to weight the scales un-

fairly, given that the former officials, no less than the President, stand at the apex of a staff struc-

ture.  Further, the EOP (and especially the White House), though now large and hierarchical enough to 
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count as a bureaucracy itself, remains, as bureaucracies go, relatively cabined and controllable. [FN353] 

Indeed, even in the Reagan years, when according to conventional wisdom personal presidential control 

over the EOP staff descended to its nadir, it is difficult to identify instances of EOP intervention in agency 

action that deviated markedly from the policy orientation of the President. This is not to say that slack 

cannot develop between the President and his advisors; if it could not, the newspapers would contain 

fewer stories about staff disputes in the White House. But the role that EOP staff play in the scheme of 

presidential administration neither demands fundamental redefinition of the institutions *2339 subject to 

my comparative analysis nor alters the essential conclusion of that analysis with respect to political ac-

countability. 

 

       2. Effectiveness.--Assuming that enhanced presidential control of administration serves democratic 

norms, it still must meet another and sometimes conflicting standard--that of regulatory effectiveness.  In 

using this broad term, I mean to include a number of so-called technocratic values: cost-effectiveness, 

consistency, and rational priority-setting.  I also and even more firmly intend to refer to a certain kind of 

dynamism or energy in administration, which entails both the capacity and the willingness to adopt, 

modify, or revoke regulations, with a fair degree of expedition, to solve perceived national problems.  I 

conclude that on all these measures, the expansion of presidential control of administrative action offers 

significant benefits. 

 

       The place to start is with some general points about the President's incentives and institutional at-

tributes.  Because the public holds Presidents, and often Presidents alone, responsible for so many aspects 

of governmental performance, [FN354] Presidents have a large stake in ensuring an administration that 

works, at least in the eyes of the public. This is not to say that Presidents value mere neutral competence in 

administration. As political scientist Terry Moe has argued, their needs are too political--too essentially 

strategic--in nature to allow Presidents to rest content with a bureaucracy that hums along on automatic 

pilot; Presidents want a bureaucracy that responds to them and provides them with the tools they need to 

be, and be perceived as, successful leaders. [FN355] But among those tools is a high level of administra-

tive effectiveness as commonly understood: the capacity to achieve set objectives, without undue cost, in 

an expeditious and coherent manner. [FN356] Moreover, a President, by virtue of the attributes of his 

office, stands in a relatively good position to achieve these operational goals. Because he is a unitary actor, 

he can act without the indecision and inefficiency that so often characterize the behavior of collective 

entities. [FN357] And because his “jurisdiction” extends throughout the administrative state (or at least, 

the executive branch), he can synchronize and apply general principles to agency action in a way that 

congressional committees, special interest groups, and bureaucratic experts cannot. 

 

        *2340 Early advocates of OMB regulatory review often stressed the capacity of the President to 

exploit his central position within the regulatory state to promote a variety of technocratic values. [FN358] 

Perhaps foremost among these was simple coordination. As agencies proliferated and their tasks grew 

ever more varied, significant overlaps arose in their jurisdictional authorities. [FN359] Central presiden-

tial oversight could identify and then eliminate the inconsistencies and redundancies that these inter-

secting delegations introduced into the regulatory process. A second, related goal concerned the more 

rational setting of administrative priorities. Here, the problem arose primarily from division rather than 

overlap: because each agency had no way of (or indeed, interest in) measuring the risks it regulated against 
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the risks regulated by others, it would not make the comparative assessments necessary to establish overall 

priorities in a reasonable manner. [FN360] A centralizing institution, once again, could mitigate this 

problem. Finally, such an institution could insist (within the bounds set by statute) on agency adherence to 

general regulatory principles, such as a standard of cost-effectiveness, designed to increase the efficiency 

of administrative action. [FN361] . . .  

 

Still a third argument, discussed in the remainder of the section, is the most fundamental: it insists 

that administrative effectiveness entails something more than the somewhat bloodless, technocratic vir-

tues discussed so far and that presidential leadership can provide this additional component. 

 

       Call this additional aspect of administrative effectiveness “dynamism” or “activism” or simply, as 

Alexander Hamilton did, “energy.” [FN365] It is the imposition of a coherent regulatory philosophy 

across a range of fields to produce novel regulatory (or for that matter, deregulatory) policies. It implies 

political direction, because electorally accountable institutions most possess the legitimacy that such 

administration requires. More, this quality of administration implies presidential direction, because as 

earlier suggested, Congress's institutional structure and incentives--its difficulty in transcending collective 

action problems, its use of the committee system, its reliance on fire alarm mechanisms of oversight, and 

its recognition that the public usually will accord it neither credit nor blame for agency action--all prevent 

it from dealing with administration in the focused and proactive way necessary to energize regulatory 

policy. [FN366] Alone among the actors competing for control over the federal bureaucracy, the President 

has the ability to effect comprehensive, coherent change in administrative policymaking. 

 

 

[FNa1]. Visiting Professor, Harvard Law School; former Deputy Assistant to the President for Domestic 

Policy and Deputy Director of the Domestic Policy Council. In my former position at the White House, I 

participated in some of the administrative actions discussed in this Article. I am grateful to David Barron, 

Dick Fallon, Charles Fried, Phil Heymann, Howell Jackson, Larry Lessig, John McGinnis, Dan Meltzer, 

Frank Michelman, Martha Minow, Todd Rakoff, David Shapiro, Anne-Marie Slaughter, David Strauss, 

Bill Stuntz, and Cass Sunstein for very helpful comments, to participants in workshops at the Boston 

University School of Law and Harvard Law School for stimulating discussion, and to Maura Dalton, 

Norina Edelman, Dave Gunter, and David Morenoff for excellent research assistance. 

 

[FN120]. Comm'n on Law & the Econ., Am. Bar Ass'n, Federal Regulation: Roads to Reform 73 (1979) 

[hereinafter Roads to Reform]. 

 

[FN121]. Id. at 70. 

 

[FN122]. See Nathan, supra note 97, at 74; Terry M. Moe, The Politicized Presidency, in The Managerial 

Presidency, supra note 114, at 144, 158. 

 

[FN123]. Political scientists have noted the contrasting presidential strategies of “centralization” and 

“politicization”--meaning, respectively, a shift in the locus of decisionmaking to the White House and 

other offices of the EOP and an attempt to infiltrate the agencies through aggressive use of the appoint-
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ment power. See Terry M. Moe & Scott A. Wilson, Presidents and the Politics of Structure, 57 Law & 

Contemp. Probs. 1, 17-19 (1994). Perhaps unique among modern Presidents, Ronald Reagan accom-

plished both. 

 

[FN124]. Exec. Order No. 12,291 § 3, 3 C.F.R. 127, 128-30 (1981), reprinted in 5 U.S.C. § 601 (1994). 

The Reagan Administration almost certainly exempted the independent agencies because it feared pro-

voking a Democratic Congress, rather than because it believed the law, as properly interpreted, required 

this course of action. The Reagan Justice Department in several other contexts challenged the insulation of 

administrative entities from the President, in what the then-Solicitor General has termed a “battle to re-

arrange government power.” Fried, supra note 10, at 133. 

 

[FN125]. Exec. Order No. 12,291 § 2, 3 C.F.R. at 128. 

 

[FN126]. The order stated that it was not to be “construed as displacing the agencies' responsibilities 

delegated by law.” Id. § 3(f)(3), 3 C.F.R. at 130. In addition, the legal opinion approving the order issued 

by the Assistant Attorney General for the Office of Legal Counsel stated that neither the President nor the 

OMB Director had any authority under the order “to displace the relevant agencies in discharging their 

statutory functions or in assessing and weighing the costs and benefits of proposed actions” or “to reject an 

agency's ultimate judgment.” Proposed Executive Order Entitled “Federal Regulation”, 5 Op. Off. Legal 

Counsel 59, 63-64 (1981). 

 

[FN127]. Exec. Order No. 12,291 § 3(e)-(f), 3 C.F.R. at 129-30. 

 

[FN128]. Exec. Order No. 12,498, 3 C.F.R. 323 (1985) (repealed 1993). 

 

[FN129]. OMB probably achieved its greatest influence in the early to mid-1980s. By the end of that 

decade, with enthusiasm for deregulation on the wane, agencies appear to have regained strength in their 

negotiations with OMB. See W. Kip Viscusi, Fatal Tradeoffs: Public and Pri-vate Responsibilities for 

Risk 251, 259-60 (1992). 

 

[FN130]. See McGarity, supra note 117, at 22. 

 

[FN131]. See id. 

 

[FN132]. See Percival, supra note 2, at 150. 

 

[FN133]. See McGarity, supra note 117, at 274-79. 

 

[FN134]. DeMuth & Ginsburg, supra note 2, at 1081. DeMuth served as the head of OIRA from 1981 to 

1984, and Ginsburg from 1984 to 1985. 

 

[FN135]. See Roads to Reform, supra note 120, at 68-73, 84-88 (recommending the creation of a regu-

latory review system); Strauss & Sunstein, supra note 2, at 189 (commending Executive Orders 12,291 
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and 12,498). 

 

[FN136]. For good summaries of these criticisms, see McGarity, supra note 117, at 281-88, and Pildes & 

Sunstein, supra note 3, at 4-6. 

 

[FN137]. See Morton Rosenberg, Presidential Control of Agency Rulemaking: An Analysis of Constitu-

tional Issues That May Be Raised by Executive Order 12,291, 23 Ariz. L. Rev. 1199, 1205-20 (1981). 

Section IV.A, pp. 2320-31, below, addresses a related but more difficult constitutional question arising 

from President Clinton's assertion of authority to direct administrative action. 

 

[FN138]. See, e.g., Percival, supra note 2, at 186-89; Shane, supra note 3, at 178. 

 

[FN139]. See McGarity, supra note 117, at 282-83; Morrison, supra note 2, at 1065. 

 

[FN140]. See Morrison, supra note 2, at 1067-68; Percival, supra note 2, at 168-72. 

 

[FN141]. In response to Congressional pressure, OMB began in 1986 to release, upon written request 

following publication of proposed or final regulations, the drafts of regulations sent to OMB for review as 

well as any written comments sent by OMB to the agency head. See Wendy L. Gramm, Adm'r, Office of 

Info. & Regulatory Affairs, Memorandum for the Heads of Departments and Agencies Subject to Exec-

utive Order Nos. 12,291 and 12,498 (June 13, 1986), reprinted in Office of Mgmt. & Budget, Regulatory 

Program of the United States Gov-ernment, April 1, 1990-March 31, 1991 app. 3, at 605, 606 (1990). 

 

[FN142]. The APA contains no prohibitions on ex parte contacts between agency personnel and outside 

persons in notice-and-comment rulemaking, but courts sometimes have required agencies to include 

summaries of significant contacts in the rulemaking record. See Sierra Club v. Costle, 657 F.2d 298, 

402-05 (D.C. Cir. 1981); Home Box Office, Inc. v. FCC, 567 F.2d 9, 57-59 (D.C. Cir. 1977). The Reagan 

OMB agreed early on to identify for inclusion in the agency's rulemaking record any “factual” (but not 

“policy”) material developed or received from outside parties and transmitted to the agency. See Mem-

orandum from David Stockman, Director, Office of Management and Budget, Certain Communications 

Pursuant to Executive Order 12,291 (June 11, 1981). Five years later, OMB agreed both to send to the 

agency and to make public all written materials received from outside sources, as well as a complete list 

(but no summaries) of meetings between OMB personnel and persons outside the federal government. See 

Gramm, supra note 141, at 606. 

 

[FN143]. For a critical analysis of the Council on Competitiveness, see Shane, supra note 3, at 165-73. 

 

[FN144]. Among legal academics, Peter Strauss alone, to my knowledge, has noted Clinton's increased 

involvement in regulatory action. Strauss observed in a recent highly critical essay--perhaps focused 

somewhat more than my treatment on the public relations aspects of Clinton's practices--that “the pro-

prietary interest in particular [administrative] outcomes that President Clinton has taken in public political 

actions appears to be a new phenomenon.” Strauss, supra note 5, at 967. Several of Washington's most 

respected journalists also have written about President Clinton's focus on administration in ways that 
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support my analysis. See, e.g., James Bennet & Robert Pear, How a Presidency Was Defined by the 

Thousand Parts of Its Sum, N.Y. Times, Dec. 8, 1997, at A1; Robert Pear, The Presidential Pen Is Still 

Mighty, N.Y. Times, June 28, 1998, § 4, at 3; Alexis Simendinger, An Executive Endgame Takes Shape, 

32 Nat'l J. 628 (2000); Alexis Simendinger, The Paper Wars, 30 Nat'l J. 1732 (1998). 

 

[FN145]. See supra note 6. 

 

[FN146]. The President's News Conference, 2 Pub. Papers 1237 (Aug. 10, 1995). 

 

[FN147]. See id. at 1237-38. 

 

[FN148]. See Regulations Restricting the Sale and Distribution of Cigarettes and Smokeless Tobacco to 

Protect Children and Adolescents, 61 Fed. Reg. 44,396 (Aug. 28, 1996) (codified at 21 C.F.R. pts. 801, 

803, 804, 807, 820 & 897); Annex: Nicotine in Cigarettes and Smokeless Tobacco Is a Drug and These 

Products Are Nicotine Delivery Devices Under the Federal Food, Drug, and Cosmetic Act: Jurisdictional 

Determination, 61 Fed. Reg. 44,619 (Aug. 28, 1996). By a 5-4 vote, the Supreme Court ultimately struck 

down the rule as exceeding the FDA's authority under the Food, Drug, and Cosmetic Act. See FDA v. 

Brown & Williamson Tobacco Corp., 120 S. Ct. 1291, 1315-16 (2000). 

 

[FN149]. Remarks Announcing the Final Rule To Protect Youth from Tobacco, 2 Pub. Papers 1332 (Aug. 

23, 1996). 

 

[FN150]. Commencement Address at Grambling State University in Grambling, Louisiana, 1 Pub. Papers 

836, 839 (May 23, 1999). 

 

[FN151]. Memorandum on New Tools To Help Parents Balance Work and Family, 1 Pub. Papers 841, 841 

(May 24, 1999). 

 

[FN152]. Remarks Prior to Departure for San Francisco, California, and an Exchange with Reporters, 35 

Weekly Comp. Pres. Doc. 2466, 2466 (Nov. 30, 1999). While the rule was in the proposal stage, Clinton 

also announced in a weekly radio address that he would ask Congress to approve a $20 million competi-

tive grant program to help states develop new approaches for providing paid parental leave, whether 

through the unemployment insurance system or in some other manner. The President's Radio Address, 36 

Weekly Comp. Pres. Doc. 292 (Feb. 12, 2000). 

 

[FN153]. The President's Radio Address, 36 Weekly Comp. Pres. Doc. 1333 (June 10, 2000). 

 

[FN154]. Exec. Order No. 12,866 §§ 2(b), 6(a)(3)(B), 3 C.F.R. 638, 640, 645 (1993), reprinted in 5 U.S.C. 

§ 601 (1994). 

 

[FN155]. Id. §§ 1(b)(5), 1(b)(6), 6(a)(3)(B)(ii), 6(a)(3)(C), 3 C.F.R. at 639, 645. 

 

[FN156]. Compare id. § 4, with Exec. Order No. 12,498, 3 C.F.R. 323 (1985) (repealed 1993). 
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[FN157]. See Pildes & Sunstein, supra note 3, at 27 (stating that “Executive Order 12866 is significant 

mostly for the constraints it imposes on presidential oversight”); Shane, supra note 3, at 192 (stating that 

the Clinton order intended to achieve “greater consistency between the aims of regulatory review and the 

value structure animating Congress, greater deference to individual agencies as policy makers, and more 

openness in regulatory review”). 

 

[FN158]. Exec. Order No. 12,866 pmbl., 3 C.F.R. at 638. 

 

[FN159]. Id. § 6(b)(2), 3 C.F.R. at 646-47. 

 

[FN160]. Id.§ 1(a), 3 C.F.R. at 639. 

[FN170]. Exec. Order No. 12,866 § 7, 3 C.F.R. at 648. 

 

[FN171]. Id. 

 

[FN172]. See supra pp. 2278-80. 

 

[FN173]. Pildes and Sunstein understand the provision in this way. See Pildes & Sunstein, supra note 3, at 

27. 

 

[FN174]. Sally Katzen, the Administrator of OIRA from 1993 through 1998, can recall only one occasion 

on which a dispute between OMB and an agency went to President Clinton as contemplated by this pro-

vision. Telephone Interview with Sally Katzen, former Administrator of OIRA (Mar. 2, 2001). 

 

[FN175]. See supra p. 2277; p. 2278 & note 126. As noted earlier, See supra p. 2250, and as discussed in 

section IV.A, pp. 2320-31, below, this disclaimer coincided with the generally accepted--though never 

judicially settled--view of the President's legal authority. 

 

[FN176]. I discuss in the next section, whether this directive power makes any practical differ-

ence--otherwise stated, whether it adds anything of significance to the removal power--in the actual, 

workaday world of politics and administration. 

 

[FN192]. As discussed in the next section, the scope of Clinton's directives fell short of the ambit al-

lowable under Cutler's proposal in that they applied only to executive branch agencies. See infra pp. 

2306-07. They went beyond this ambit, however, in that they concerned not only rulemaking but also 

other administrative action. See infra p. 2308. 

 

[FN193]. I do not include in these statistics any directives not communicated to agencies in written form 

and contemporaneously released to the public. I consider below the possibility that Presidents prior to 

Clinton may have instructed agencies in more informal ways to commence regulatory action. See infra pp. 

2298-99. I also do not include in these statistics presidential directives regarding only management of 

federal operations, employees, or lands, of the kind I have described above. See supra pp. 2291-92. It is 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=0103116353
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possible, given the room for judgment in making this categorization and the simple potential for error in 

reviewing many volumes of presidential papers, that other researchers might arrive at slightly different 

numbers; I do not think, however, that any could challenge the essential comparative point made in this 

paragraph. Finally, I did not review, given the constraints of time, the directives of Presidents prior to 

Reagan. The general consensus, as I noted earlier, is that these earlier Presidents and White House staffs 

took a less active role in administrative policymaking. See supra p. 2277. In addition, two persons I in-

terviewed for this Article, who served in both the Carter and the Clinton Administrations (respectively, at 

the Justice and Education Departments), confirmed that the Clinton White House intervened far more 

aggressively in directing administrative policy. Interview with Philip Heymann, former Deputy Attorney 

General and former Assistant Attorney General for the Criminal Division, in Cambridge, Mass. (Jan. 9, 

2000); Telephone Interview with Marshall Smith, former Acting Deputy Secretary of Education and 

former Chief of Staff to the Secretary of Education (Feb. 22, 2001) [hereinafter Smith Interview]. 

 

[FN194]. See Memorandum Postponing Pending Federal Regulations, Pub. Papers 63 (Jan. 29, 1981). 

 

[FN195]. See Memorandums on Governmentwide Family Policy, Pub. Papers 1139 (Sept. 9, 1988); 

Memorandums on the Human Immunodeficiency Virus Epidemic, Pub. Papers 1027-30 (Aug. 5, 1988); 

Memorandum on Federal Initiatives for a Drug-Free America, Pub. Papers 1325 (Oct. 4, 1986); Statement 

Announcing a Series of Policy Initiatives on Nuclear Energy, Pub. Papers 903 (Oct. 8, 1981). None of 

Reagan's directives instructed agency heads to commence or complete rulemaking proceedings. 

 

[FN196]. See Memorandum on Implementing Regulatory Reforms, Pub. Papers 665 (Apr. 29, 1992); 

Memorandum on Reducing the Burden of Government Regulation, Pub. Papers 166-68 (Jan. 28, 1992). 

 

[FN197]. See Memorandum on Social Security Card Changes, Pub. Papers 220 (Feb. 10, 1992); Memo-

randum on Education of Hispanic Americans, Pub. Papers 1659 (Dec. 6, 1989). 

 

[FN198]. In section III.C, pp. 2303-06, below, I attempt to show how Clinton's various techniques of 

controlling administration, including but not limited to the issuance of formal directives, worked together 

to shape regulatory policymaking in two discrete areas--health care and firearms control. I have chosen the 

three-month period I review here in large part because consideration of the directives issued in this period 

will not overlap with that discussion. 

 

[FN199]. See supra p. 2284. 

 

[FN200]. Memorandum on Hate Crimes in Schools and College Campuses, 1 Pub. Papers 505 (Apr. 6, 

1999). 

 

[FN201]. Memorandum on Carbon Dioxide Emissions Reporting, 1 Pub. Papers 561 (Apr. 15, 1999). 

 

[FN202]. Memorandum on Establishment of the Interagency Commission on Crime and Security in U.S. 

Seaports, 1 Pub. Papers 649 (Apr. 27, 1999). 
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[FN203]. Memorandum on Clean Water Protection, 1 Pub. Papers 857 (May 29, 1999). 

 

[FN204]. Memorandum on Fairness in Law Enforcement, 1 Pub. Papers 906 (June 9, 1999). 

 

[FN205]. Memorandum on the Safety of Imported Foods, 35 Weekly Comp. Pres. Doc. 1277 (July 3, 

1999). 

 

[FN206]. Id. 

 

 

[FN224]. Telephone Interview with Michael Waldman, Assistant to the President and Director of 

Speechwriting (Dec. 11, 2000). 

 

[FN225]. Waldman, supra note 222, at 164. 

 

[FN226]. See supra p. 2295. 

 

[FN227]. See The President's Radio Address, 1 Pub. Papers 535 (Apr. 10, 1999) (welfare); The President's 

Radio Address, 1 Pub. Papers 667 (May 1, 1999) (pollution). 

 

[FN228]. Remarks Announcing the Financial Privacy and Consumer Protection Initiative, 1 Pub. Papers 

682 (May 4, 1999); Remarks at the White House Conference on Mental Health, 1 Pub. Papers 894 (June 7, 

1999); Remarks on School Safety and an Exchange With Reporters, 1 Pub. Papers 604 (Apr. 23, 1999). 

 

[FN229]. See Kernell, supra note 220, at ix-x, 34-35 (discussing “going public” strategies and Clinton's 

focus on public opinion). 

 

[FN230]. See Howard Kurtz, Spin Cycle: Inside the Clinton Propaganda Machine 171-72 (1998) (dis-

cussing the dependence of the Clinton White House's press strategy on administrative initiatives). 

 

[FN231]. See interviews cited supra note 213. 

 

[FN232]. See supra p. 2283. 

 

[FN233]. Address Before a Joint Session of Congress on the State of the Union, 1 Pub. Papers 62, 66 (Jan. 

19, 1999). 

 

[FN234]. See Reed Interview, supra note 208. 

 

[FN235]. The material in this paragraph comes from the interviews cited in note 213, above. 

 

[FN236]. See Memorandum on Federal Agency Compliance with the Patient Bill of Rights, 1 Pub. Papers 

260 (Feb. 20, 1998). 



114 HVLR 2245 Page 21 
114 Harv. L. Rev. 2245 

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 

 

[FN237]. See Memorandum on the Health Care “Consumer Bill of Rights and Responsibilities,” 2 Pub. 

Papers 1621 (Nov. 20, 1997). 

 

[FN238]. See Remarks to the Convention of the International Brotherhood of Electrical Workers, 2 Pub. 

Papers 1601 (Sept. 17, 1998); The President's Radio Address, 2 Pub. Papers 1476 (Aug. 29, 1998); Re-

marks on the Patients' Bill of Rights in Louisville, Kentucky, 2 Pub. Papers 1416 (Aug. 10, 1998); The 

President's Radio Address, 2 Pub. Papers 1384 (Aug. 1, 1998); Remarks in a Roundtable Discussion on 

the Patients' Bill of Rights, 2 Pub. Papers 1233 (July 15, 1998). 

 

[FN239]. See Memorandum on Increasing Participation of Medicare Beneficiaries in Clinical Trials, 36 

Weekly Comp. Pres. Doc. 1311 (June 7, 2000). The memorandum also directed HHS to initiate measures 

to inform beneficiaries of the new coverage option, track Medicare payments made for this purpose, and 

report back to the President on other means to promote medical research important to Medicare partici-

pants. See id. 

 

[FN240]. See Memorandum on Actions To Improve Children's Health Insurance Outreach, 1 Pub. Papers 

1017 (June 22, 1998). Like the principal directive on the patients' bill of rights, this memorandum resulted 

from another, which required the same agency heads to coordinate with each other in developing detailed 

plans on these matters for submission to the President. See Memorandum on Children's Health Insurance 

Outreach, 1 Pub. Papers 239 (Feb. 18, 1998). 

 

[FN241]. See Memorandum on Improving Health Care Quality and Ensuring Patient Safety, 35 Weekly 

Comp. Pres. Doc. 2530 (Dec. 7, 1999). Following receipt of a report on these matters, Clinton announced 

two months later that he had accepted its recommendations on new FDA labeling standards and a na-

tionwide, state-based system of reporting medical errors. See Remarks on Efforts to Improve Patient 

Safety, 36 Weekly Comp. Pres. Doc. 351 (Feb. 22, 2000). 

 

[FN242]. Remarks Announcing Action on the Safe and Effective Use of Medications To Treat Children, 1 

Pub. Papers 1098, 1098 (Aug. 13, 1997). 

 

[FN243]. Id. at 1099. 

 

[FN244]. See Address Before a Joint Session of the Congress on the State of the Union, 1 Pub. Papers 62, 

65 (Jan. 19, 1999). 

 

[FN245]. Remarks on Action To Preserve Privacy of Medical Records and an Exchange with Reporters, 

35 Weekly Comp. Pres. Doc. 2188, 2188 (Oct. 29, 1999). 

 

[FN246]. See Remarks on the Issuance of Final Regulations on Protection of Medical Records Privacy, 26 

Weekly Comp. Pres. Doc. 3138 (Dec. 20, 2000). 
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[FN327]. See, e.g., Stewart, supra note 13, at 1676-79 (describing the historical understanding of this 

conflict). 

 

[FN328]. See supra p. 2250. 

 

[FN329]. See supra p. 2261. 

 

[FN330]. See supra pp. 2265-66. 

 

[FN331]. See supra pp. 2257-58, 2262-63, 2268. 

 

[FN332]. Fried, supra note 10, at 153. 

 

[FN333]. For discussion of these modern developments in the nature of the Presidency, see pp. 

2299-2300, 2310-11, above. 

 

[FN334]. See supra p. 2280. 

 

[FN335]. The comparative point made here (and repeated in a different context later in this section) relates 

to my discussion in Part V of whether and how administrative law doctrine should take account of pres-

idential involvement in regulatory action. The proposals I make there essentially provide incentives for 

Presidents to exercise administrative influence openly and unabashedly, rather than behind closed doors. 

 

[FN336]. Mashaw, supra note 54, at 95. 

 

[FN337]. See id. at 95-96 (arguing that delegations enable administrative policy to shift with “voter 

preferences expressed in presidential elections”). 

 

[FN338]. See Robert A. Dahl, Myth of the Presidential Mandate, in Politicians and Party Politics 239, 

244-49 (John G. Geer ed., 1998) (arguing that claims of presidential mandates are usually empty). As Sir 

Henry Maine reportedly once said: “The devotee of democracy is much in the same position as the Greeks 

with their oracles. All agreed that the voice of an oracle was the voice of god, but everybody allowed that 

when he spoke he was not as intelligible as might be desired.” Stanley Kelley, Jr., Interpreting Elections 

134 (1983). 

 

[FN339]. A number of scholars, in making the case for one or another version of strong presidentialism, 

have noted the President's ability, as the representative of a national constituency, to counter factional 

pressures on administration. See Steven G. Calabresi, Some Normative Arguments for the Unitary Ex-

ecutive, 48 Ark. L. Rev. 23, 58-67 (1995); Frank H. Easterbrook, Unitary Executive Interpretation: A 

Comment, 15 Cardozo L. Rev. 313, 318-19 (1993); Lessig & Sunstein, supra note 1, at 105-06. 

 

[FN340]. See, e.g., Neustadt, supra note 95, at 78-79 (discussing the importance in a President's strategic 

calculations of guarding his popular prestige). 
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[FN341]. See supra p. 2311 & note 260. 

 

[FN342]. The modern President's attention to public opinion is most clearly demonstrated by the White 

House's ever-accelerating accumulation and use of polling data. This trend, which dates back at least to 

President Kennedy's tenure, has provoked repeated complaints, perhaps culminating during the Clinton 

Administration, of presidential “pandering” to the public. See Jacobs & Shapiro, supra note 220, at 95-99. 

Contrary to the assumption usually underlying this charge, a President may use polling and other public 

opinion research not always to respond to but sometimes to shape existing public views and preferences. 

Common to all the purposes of these tools, however, is an interest in the “public will” at the broadest level. 

I explore the potential dangers of this interest in section IV.C.2, pp. 2352-58, below, which asks whether 

presidential control of administration too greatly displaces the role of expertise in regulatory deci-

sionmaking. 

 

[FN343]. See James P. Pfiffner, The Modern Presidency 40-50 (1994) (discussing the institutionalization 

of a campaign approach to governing in the White House). 

 

[FN344]. See E.J. Dionne, Jr., Hung Up on Clinton, Wash. Post, May 1, 2001, at A23 (stating that “[w]hen 

the White House abruptly shifts its public posture on environmental issues in response to political attacks, 

it is not cynical to think its strategists have taken a teensy-weensy look at the polls”); Robert Novak, 

Bush's Sudden Greening Leaves Red Faces, Chi. Sun-Times, Apr. 26, 2001, at 35 (criticizing Bush's “dash 

for the green bandwagon”). Indeed, one respected policy analyst has argued that the most striking feature 

of Bush's initial forays into regulatory policy was not the number of the prior administration's uncon-

summated regulations that he abandoned, but the number he accepted. See Gregg Easterbrook, Health 

Nut: W. the Environmentalist, New Republic, Apr. 30, 2001, at 13, 13. 

 

[FN345]. The President's nominations of executive branch officials, of course, are subject to the advice 

and consent of the Senate. But the Senate only rarely rejects presidential nominees to executive positions, 

or exerts much pressure through other means on nomination decisions. See Louis Fisher, Constitutional 

Conflicts Between Congress and the President 35-37 (4th rev. ed. 1997). This deference has remained 

largely intact even in periods of divided government. See Morris Fiorina, Divided Government 95-99 (2d 

ed. 1996). 

 

[FN346]. See supra pp. 2259-60. 

 

[FN347]. A potential argument in opposition to this claim is that it relies on the wrong comparison. The 

question, on this view, is not whether the President is better than each single competitor in reflecting broad 

public opinion and resisting special interests, but whether the President is better in these respects than a 

pluralist system, in which he competes with all others to influence administration. I take Peter Shane to 

make this point when he insists, as many modern administrative law scholars do, that “accountability 

seems to depend quite strongly on the availability of multiple pressure points within the bureaucracy, a 

diffusion of policy making influence, public dialogue, and a general fluidity in the value structure that 

guides the bureaucracy's decision making.” Shane, supra note 3, at 213; see Farina, supra note 10, at 989 
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(“[W]e must necessarily look to a plurality of institutions and practices as contributors to an ongoing 

process of legitimizing the regulatory state.”); Strauss, supra note 5, at 965 (“The need for structural po-

lyphony ... is ...strong[] today.”). I think, however, that this framing of the issue (presidentialism versus 

pluralism) distorts matters more than mine (greater or lesser presidentialism within pluralism). As this 

Article stresses, we inevitably (and I will argue properly) live in a pluralist administrative system; nothing 

that has occurred in the last twenty years changes that fact, and nothing that will occur in the next twenty is 

likely to do so. The real issue concerns the balance we should strike among all the institutions struggling 

for administrative power--and more specifically, whether we should welcome (and in what contexts) the 

relative increase in presidential control that has emerged in the last two decades. As to this question, the 

President's national constituency, and his resulting comparative responsiveness to broad public interests, 

is highly relevant; so too is the comparative transparency of his actions, which I discussed above. 

 

[FN348]. See supra p. 2280. 

 

[FN349]. Perhaps the popularity of Clinton's regulatory initiatives also had another cause, which should 

be noted by those who claim that enhanced presidential control of administration is inherently antiregu-

latory in nature, see Farina, supra note 6, at 227. By asserting personal ownership of regulation, Clinton 

may have helped to make the case for regulation, thus shaping as well as responding to public preferences. 

The claim is closely related to the argument in section IV.B.2, pp. 2339-46, below, about the capacity of 

the President to exert leadership over the general direction of administration. See infra pp. 2341-45. 

 

[FN350]. See supra pp. 2316-17. 

 

[FN351]. See supra pp. 2297-98 & interviews cited note 213. 

 

[FN352]. In a future article, I intend to delve more deeply into what in this Article may appear the black 

box of the EOP, examining this office as itself an administrative agency and exploring the relationships (in 

part influenced by legal rules) among the President and all the EOP's constituent parts. 

 

[FN353]. See Terry M. Moe, Presidents, Institutions, and Theory, in Researching the Presidency: Vital 

Questions, New Approaches 337, 368 (George C. Edwards III, John H. Kessel & Bert A. Rockman eds., 

1993). 

 

[FN354]. See supra p. 2310. 

 

[FN355]. See Moe, supra note 122, at 147-48. 

 

[FN356]. See Pildes & Sunstein, supra note 3, at 16 (“Any president is likely to seek assurance that an 

unwieldy federal bureaucracy conforms its actions to his or her basic principles. Any president is likely to 

be concerned about excessive public and private costs. And any president is likely to want to be able to 

coordinate agency action so as to ensure consistency and coherence ....”). 

 

[FN357]. Cf. supra pp. 2256-59 (noting the difficulties involved in congressional oversight). 
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[FN358]. See Roads to Reform, supra note 120, at 70-72; DeMuth & Ginsburg, supra note 2, at 1081-85; 

Strauss & Sunstein, supra note 2, at 189-90. 

 

[FN359]. One standard example concerns energy policy, aspects of which are entrusted to over a dozen 

agencies. See Strauss & Sunstein, supra note 2, at 189. 

 

[FN360]. See Roads to Reform, supra note 120, at 70, 72-73; DeMuth & Ginsburg, supra note 2, at 

1081-82; Pildes & Sunstein, supra note 3, at 8-9. The failure to set reasonable priorities occurs within as 

well as across agencies. Even here, a centralizing institution might do some good by establishing a general 

norm, applicable to all agencies, of comparative risk assessment. 

 

[FN361]. See DeMuth & Ginsburg, supra note 2, at 1081-82; Pildes & Sunstein, supra note 3, at 7-8. 

 


